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Human Resources: Back-to-Basics Bulletin Series
What is On-call Time and When is it Compensable?

On-call time is time spent by employees in their own pursuits while remaining available to return
to work if the need arises. The Fair Labor Standards Act (FLSA) requires employers to
compensate employees for on-call time when such time is spent “predominantly for the
employer’s benefit.” If the employee cannot use the time effectively for his or her own purposes,
then he or she is working while on call and must be compensated.

The question of whether on-call time is compensable typically depends on the amount of
freedom enjoyed by the employee while on call. Several factors are relevant to determine
whether an employee can use on-call time effectively for the employee’s own purpose:

 The terms of the employment agreement, if any;

 Physical restrictions placed on an employee while on call;

 The maximum period allowed by the employer between the time the employee was called
and the time he or she reports back to work, referred to as “response time”;

 The percentage of calls expected to be returned by the on-call employee;

 The frequency of actual calls during on-call periods;

 The actual uses of the on-call time by the employee; and

 The disciplinary action, if any, taken by the employer against employees who fail to
answer calls.

Minor restrictions on an employee’s freedom while on call do not trigger compensation
requirements. However, the more restrictive the on-call policy is, the more likely a court will
conclude the on-call time is compensable working time. Not surprisingly, this is a highly fact-
specific determination that can be difficult to predict. One step employers can take to avoid
obvious pitfalls is to have a well drafted on-call policy.

Important reminder: on-call payments will alter an employee’s regular rate of pay (see our
previous article, Calculating Regular Rate of Pay under the FLSA). Additionally, if the on-call
working time pushes the hours worked for a nonexempt employee to more than 40 hours a week,
the employee must be paid overtime rates for those hours.
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