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Human Resources: Back-to-Basics Bulletin Series
Bonuses and Their Effect on Overtime Rates Under the FLSA

Employers often provide bonuses to incentivize or reward their employees. However, bonuses
can subject employers to liability under the Fair Labor Standards Act (FLSA) because certain
bonuses must be included in the calculation of an employee’s regular rate of pay. This will result
in an increase in the employee’s base rate of pay and a corresponding increase in overtime rates.
Failure to consider bonuses when calculating an employee’s regular rate of pay may result in a
miscalculation of the employee’s overtime rate and consequently a violation of the FLSA.

The key is being able to distinguish which types of bonuses must be included in the regular rate
of pay. The FLSA divides bonuses into two categories: discretionary and nondiscretionary.

Discretionary bonuses are not included in the calculation of regular rate of
pay, while nondiscretionary bonuses must be included.

Discretionary Bonuses

Discretionary bonuses are sums paid in recognition of services performed during a given period
if both of the following apply:

(1) Both the fact that the payment will be made and the amount of the payment are
determined at the sole discretion of the employer; and

(2) The payment is not made based on any prior contract, agreement or promise causing the
employee to expect such payments regularly.

Nondiscretionary Bonuses

A bonus is regarded as nondiscretionary if the employer contracts, agrees or makes a promise to
pay for it. Some examples include:

(1) Bonuses to remain with the employer;
(2) Attendance bonuses;
(3) Individual or group production bonuses; and
(4) Bonuses for quality and accuracy of work.

Determining whether a bonus is discretionary or nondiscretionary is often not an easy task and is
highly dependent on the specific facts. Therefore, employers should seek legal advice if there is a
question. When the bonus qualifies as nondiscretionary the employer should consider the



possibility of increased overtime costs. While productivity bonuses can be an effective
management tool, they may be more costly than originally anticipated and, if improperly
calculated, lead to FLSA liability.

This bulletin was prepared by Jim Petrie. Jim can be reached at 614.227.2373 or
jpetrie@incomplianceconsulting.com. Please contact any INCompliance consultant for more
information at info@incomplianceconsulting.com. This and other bulletins can be accessed on
the INCompliance website.
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